
AS APPROVED JANUARY 28, 2010 

 
 

MINUTES 
 

CITY OF SCOTTSDALE POLICE LOCAL BOARD OF THE 
PUBLIC SAFETY PERSONNEL RETIREMENT SYSTEM (PSPRS) 

REGULAR MEETING 
10:00 a.m., Thursday, December 17, 2009 

Human Resources Verde Conference Room 
7575 E. Main Street 

Scottsdale, Arizona 85251 
 
 

PRESENT:  Jack Cross, Chairman/Mayoral Designee 

   Jeffrey Burg, Citizen Member 
   La Verne Parker Diggs, Citizen Member/Merit Head 
   Jeff Walther, Elected Member 
 
ABSENT:  James Butera, Elected Member 
 
STAFF:  Ken Nemec 

Chanda Washington 
 

GUESTS:  Michael Anthony, Esq. 
   Hannah Auckland, Esq. 
   Police Officer Benjamin L. Felice 
   Police Officer Aaron Minor 
 
 
Call to order:   
 
Chairman Cross called the meeting to order at 10:02 a.m.  He stated that the first order of 
business was the acknowledgement of Board Member Butera's excused absence. 
 
Roll call: 
 
A formal roll call confirmed the members present as stated above. 
 
1. Review and Approval of Meeting Minutes—October 15, 2009. 

 
BOARD MEMBER WALTHER MOVED TO APPROVE THE REGULAR MEETING 
MINUTES OF THE OCTOBER 15, 2009 PSPRS POLICE LOCAL BOARD MEETING.  
BOARD MEMBER BURG SECONDED THE MOTION, WHICH CARRIED BY A 
VOTE OF FOUR (4) TO ZERO (0).  BOARD MEMBER BUTERA WAS ABSENT. 
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2. Induction of New Scottsdale Police Officers into PSPRS. 

Chairman Cross announced that there were no Scottsdale Police Officers to be inducted 
into the PSPRS at this time.  Board Member Walther commented that the Police 
Department is in the process of trying to hire seven new police officers. 
 

3. Discussion and Vote on the DROP (Deferred Retirement Option Plan) 
Application of Police Sergeant James R. Dorer 
 
Ms. Washington reported that Police Sergeant James Dorer entered into the DROP on 
October 23, 2009 with 20.02 years of service and would be retiring from the DROP on or 
before October 31, 2014. 
 
She stated that Police Sergeant Dorer's paper work is in order and he would be 
receiving a monthly retirement benefit in the amount of $4,109.23. 
 
BOARD MEMBER BURG MOVED TO APPROVE THE DEFERRED RETIREMENT 
OPTION PLAN APPLICATION OF POLICE SERGEANT JAMES R. DORER, 
SUBJECT TO FINAL PAYROLL CALCULATIONS AND QUALIFIED DOMESTIC 
RELATIONS ORDERS.   BOARD MEMBER WALTHER SECONDED THE 
MOTION, WHICH CARRIED BY A VOTE OF FOUR (4) TO ZERO (0).  BOARD 
MEMBER BUTERA WAS ABSENT. 
 

4. Discussion and Vote on the Normal Retirement Application of Police Officer 
Donald A. Swain 
 
Ms. Washington reported that Police Officer Donald Swain retired on December 4, 
2009 with 16.33 years of service.   She stated that Police Officer Swain's paper work 
was in order and he would be receiving a monthly retirement benefit in the amount of 
$2,654.52 to begin on or about January 31, 2010. 
 
Chairman Cross pointed out that the statute allows any police officer at the age of 62 to 
retire with only 15 years of service.  He expressed the Board's appreciation of Police 
Officer Swain's 16.33 years of service to the citizens of Scottsdale. 
 
BOARD MEMBER PARKER DIGGS MOVED TO APPROVE POLICE OFFICER 
DONALD A. SWAIN'S NORMAL RETIREMENT APPLICATION EFFECTIVE 
DECEMBER 4, 2009, SUBJECT TO FINAL PAYROLL CALCULATIONS AND 
QUALIFIED DOMESTIC RELATIONS ORDERS.   THE MONTHLY PENSION 
ASSOCIATED WITH THIS APPLICATION IS $2,654.52 TO BEGIN ON OR ABOUT 
JANUARY 31, 2010.  BOARD MEMBER WALTHER SECONDED THE MOTION, 
WHICH CARRIED BY A VOTE OF FOUR (4) TO ZERO (0).  BOARD MEMBER 
BUTERA WAS ABSENT. 
 

5. Discussion and Vote on Accidental Disability Retirement Application of Police 
Officer Gerald E. Rollings 

 
Ms. Washington confirmed that all of Police Officer Gerald E. Rollings' paper work is 
in order, and stated that this was the first time this accidental disability retirement 
application was coming before the Board. 
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Mr. Nemec explained that Police Officer Rollings reports both knee and back conditions 
and noted that staff will attempt to locate one orthopedic specialist to facilitate one IME 
covering both injuries. 
 
Chairman Cross suggested that the Board approve the issuance of an IME to find out 
the physical condition of Police Officer Rollings. 
 
In response to Mr. Anthony's comment that Columbia Medical Consultants is listed in the 
medical records as treating Police Officer Rollings, Ms. Washington confirmed that staff 
discussed obtaining an IME by a different doctor referred by Columbia Medical, since 
Worker's Compensation had already requested two IMEs through Columbia Medical. 
 
Mr. Anthony pointed out that the Board could not use the same physician that the 
employer used to obtain their IMEs.  Chairman Cross confirmed that Worker's 
Compensation was not the employer. 
 
BOARD MEMBER WALTHER MOVED TO APPROVE THE ISSUANCE OF AN 
INDEPENDENT MEDICAL EXAMINATION THROUGH COLUMBIA MEDICAL 
CONSULTANTS, INC. FOR THE APPOINTMENT OF A MEDICAL SPECIALIST 
TO SERVE AS THE MEDICAL BOARD FOR THE APPLICATION OF POLICE 
OFFICER GERALD E. ROLLINGS.   BOARD MEMBER PARKER DIGGS 
SECONDED THE MOTION, WHICH CARRIED BY A VOTE OF FOUR (4) TO 
ZERO (0).  BOARD MEMBER BUTERA WAS ABSENT. 
 

6. Consideration of the A.R.S. Sec. 38-844 Retirement Application of Police 
Officer Benjamin L. Felice 
 
Chairman Cross invited legal counsel to begin the discussion with their usual guidance 
before the Board discusses the medical documentation provided by staff. 
 
Mr. Anthony suggested that the Board decide whether it was necessary to recess into 
Executive Session in order to obtain general legal advice regarding the retirement 
application of Police Officer Benjamin L. Felice. 
 
CLOSED PUBLIC HEARING 
 

7. Motion to Recess into Executive Session for Discussion of the A.R.S. 
Sec. 38-844 Retirement Application of Police Officer Benjamin L. Felice 
 
BOARD MEMBER BURG MOVED TO RECESS INTO EXECUTIVE SESSION TO 
DISCUSS THE RETIREMENT APPLICATION OF POLICE OFFICER BENJAMIN L. 
FELICE.   BOARD MEMBER PARKER DIGGS SECONDED THE MOTION, WHICH 
CARRIED BY A VOTE OF FOUR (4) TO ZERO (0).  BOARD MEMBER BUTERA 
WAS ABSENT. 
 
RECONVENE PUBLIC SAFETY PERSONNEL RETIREMENT SYSTEM MEETING 
FOLLOWING EXECUTIVE SESSION 
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8. Consideration of the A.R.S. Sec. 38-844 Retirement Application of Police 
Officer Benjamin L. Felice (Continued) 
 
Chairman Cross noted for the record that there were no votes or discussion of the 
merits of Police Officer Benjamin Felice's application during Executive Session and 
stated that the Board only obtained legal counsel regarding the process.  He recalled 
that the Board received copies of all medical evidence, including the IME report of 
Dr. Theiler. 
 
Chairman Cross invited Police Officer Felice to provide the Board with a summary of 
what has occurred to date.  Mr. Anthony swore in the witness. 
 
Officer Felice emphasized that he would like to continue working as a detective with 
the City of Scottsdale Police Department rather than retire from the department.  He 
stated that he has been an emotional mess for the past several months stressing 
about how he will be able to support his wife and children. 
 
Officer Felice explained that he injured his shoulder while filling in for someone 
during a narcotics investigation at approximately 4:30 a.m. on December 26, 2005, 
which involved lifting and sorting through three separate trashcans sitting on the 
curb. 
 
He stated that since 2005 he has incurred arthroscopic surgery, a partial shoulder 
replacement, and a total shoulder replacement. 
 
Officer Felice summarized that over the past four years he has had trouble sleeping 
and has not taken any painkillers other than an average of eight Advil per day.  He 
pointed out that Dr. Bailey informed him that his shoulder must be replaced every 
five to ten years, depending on his activity level. 
 
Officer Felice recalled finding no positions available within the City where he could 
use his investigative skills.  He emphasized that he was a very ethical hard worker 
who does not want to leave the City of Scottsdale Police Department. 
 
Chairman Cross stated that the first IME question was as follows: 
 

"Does Mr. Felice have a physical or mental condition which totally 
prevents him from performing a reasonable range of duties within the 
employee's job description?" 
 
He noted that the doctor was supplied with a copy of the City of 
Scottsdale job description. 

 
Chairman Cross summarized that the doctor responded as follows: 
 

"The Claimant does have a physical condition which prevents him from 
performing a reasonable range of duties within his job description as a 
police officer for the City of Scottsdale." 

 
Chairman Cross stated that the second IME question was as follows: 
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"Does Mr. Felice have a physical or mental condition which permanently 
prevents him from performing a reasonable range of duties within the 
employee's job classification?" 
 

Chairman Cross summarized that the doctor responded as follows: 
 

"The Claimant does have a physical condition which permanently 
prevents him from performing a reasonable range of duties within his job 
classification." 
 
He stated that the doctor seems to verify that Police Officer Felice's 
shoulder would not improve enough for him to return to work.  

 
Chairman Cross stated that the third IME question was as follows: 
 

"Do you feel that Mr. Felice's disabling condition or injury was incurred in 
the performance of Mr. Felice's duty as a police officer?" 
 
He explained that the Board should discuss the doctor's lengthy response 
to this question even though Dr. Theiler did state the following: 
 
"Therefore, the injury that occurred in his line of duty significantly affected 
the function and status of the right shoulder." 

 
Chairman Cross stated that the fourth IME question was as follows: 
 

"Does Mr. Felice's disability result from a physical condition or injury that 
existed or occurred before the Claimant's date of membership in the 
PSPRS?" 
 
He noted that his PSPRS membership date was September 12, 1996. 
 

Chairman Cross summarized that the doctor responded as follows: 
 

"As stated above in question #3 (sic), the claimant obviously had some 
pre-existing degenerative changes of his shoulder prior to the Claimant's 
entrance into the Police Department of the City of Scottsdale." 
 
He opined that the following sentence was the most significant: 
 
"However, he worked from 1996 to 2005 without any significant problems 
at all.  Therefore, it appears that the injury that occurred while employed 
as a Scottsdale police officer resulted in his present disability." 

 
Board Member Walther addressed the "but for" test from a police officer's 
perspective, explaining that Police Officer Felice incurred one surgery during the 
Marine Corps 20 years ago and another surgery while in the Police Department 
15 years ago.  However, he has had no problems implementing defensive tactics 
such as takedowns, control holds, and arrest tactics over the past 11 years. 
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Board Member Walther concurred with the IME's assessment that but for this injury 
Police Officer Felice would probably continue employment as a police detective.  
 
Board Member Burg said that Board Member Walther's explanation, in addition to the 
medical documentation previously supplied, reaffirmed his deduction that had Police 
Officer Felice not incurred an injury during the trash run he would still be working. 
 
Board Member Diggs agreed that Board Member Walther's explanation of the situation 
had quelled any concerns she had regarding whether the previous injuries were 
considered pre-existing conditions. 
 
Chairman Cross expressed the Board's appreciation of Police Officer Felice's many 
years of dedicated service to the citizens of Scottsdale and suggested that he stay in 
touch with his fellow police officers for support. 
 
He informed Police Officer Felice that staff would keep him apprised of the status of his 
accidental disability retirement benefits. Officer Felice stated that he hopes to find a job 
in the near future.  
 
BOARD MEMBER BURG MOVED TO FIND THAT THE APPLICANT HAS A 
PHYSICAL OR MENTAL CONDITION WHICH TOTALLY AND PERMANENTLY 
PREVENTS HIM FROM PERFORMING A REASONABLE RANGE OF DUTIES 
WITHIN THE POLICE OFFICER CLASSIFICATION.   BOARD MEMBER PARKER 
DIGGS SECONDED THE MOTION, WHICH CARRIED BY A VOTE OF FOUR (4) 
TO ZERO (0).  BOARD MEMBER BUTERA WAS ABSENT. 
 
BOARD MEMBER BURG MOVED TO FIND THAT THE APPLICANT'S 
DISABLING CONDITION WAS INCURRED IN THE PERFORMANCE OF HIS 
DUTIES AS A POLICE OFFICER.   BOARD MEMBER WALTHER SECONDED 
THE MOTION, WHICH CARRIED BY A VOTE OF FOUR (4) TO ZERO (0).  
BOARD MEMBER BUTERA WAS ABSENT. 
 
BOARD MEMBER PARKER DIGGS MOVED TO FIND THAT THE APPLICANT'S 
DISABILITY DID NOT RESULT FROM A PHYSICAL OR MENTAL CONDITION 
OR INJURY THAT EXISTED OR OCCURRED PRIOR TO THE APPLICANT'S 
DATE OF MEMBERSHIP IN THE PSPRS, WHICH IS SEPTEM BER 12, 1996.   
BOARD MEMBER BURG SECONDED THE MOTION, WHICH CARRIED BY A 
VOTE OF FOUR (4) TO ZERO (0).  BOARD MEMBER BUTERA WAS ABSENT. 
 
BOARD MEMBER WALTHER MOVED TO APPROVE THE ACCIDENTAL 
DISABILITY RETIREMENT PENSION APPLICATION OF POLICE OFFICER 
BENJAMIN L. FELICE, SUBJECT TO FINAL PAYROLL CALCULATIONS AND 
QUALIFIED DOMESTIC RELATIONS ORDERS.   BOARD MEMBER BURG 
SECONDED THE MOTION, WHICH CARRIED BY A VOTE OF FOUR (4) TO 
ZERO (0).  BOARD MEMBER BUTERA WAS ABSENT. 
 

9. Board Suggestions for Upcoming Agenda Items. 
 
Mr. Nemec recalled that Chairman Cross, Ms. Washington, and he attended a Board 
training a couple of months ago and during that conference there was a discussion 
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about the order in which the Board authorizes an IME during the accidental disability 
process. 
 
He stated that because of that discussion staff opined that perhaps the Board should 
review medical documentation supplied by an applicant before actally authorizing an 
IME for the applicant, which is the current procedure.   
 
Chairman Cross agreed that the topic be agendized for the January 2010 meeting and 
pointed out that there may be an occasion where there are errors in the medical 
documentation that might eliminate the need for an IME.  
 
Mr. Nemec presented the proposed 2010 meeting schedule that reflects that the Board's 
monthly meeting is scheduled for the third Thursday with a start time of 11:00 a.m.  He 
suggested that the Board members review their schedules to ensure that the date and 
start time fits within their 2010 schedules. 
 

 
 
ADJOURNMENT: 
 
With no further business to discuss, being duly moved and seconded, the meeting 
adjourned at 10:42 a.m. 
 
Respectfully Submitted by: REVIEWED BY: 
 
 
 
 
Ken Nemec Jack Cross 
PSPRS Police Local Board Secretary PSPRS Chairman/Mayoral Designee 
 


